RAW FILE
Moving Forward on Disability Inclusion:
Legal Insights and Business Impact
Wednesday, March 12, 2025
1:00 p.m. EST.

Services provided by:
Caption First, Inc.
P.O. Box 3066 
Monument, CO  80132 
www.captionfirst.com 

This text, document, or file is based on live transcription.  Communication Access Realtime Translation (CART), captioning, and/or live transcription are provided in order to facilitate communication accessibility and may not be a totally verbatim record of the proceedings.  This text, document, or file is not to be distributed or used in any way that may violate copyright law.
 
>> Recording in progress.
>> EMILY McDONALD: Hello, everyone.  Welcome to Disability:IN's exclusive webinar, Moving Forward on Disability Inclusion, Legal Insights and Business Impact.
My name is Emily McDonald, Senior Director of Learning and Workforce Development at Disability:IN.
Our guest speaker for today is Craig Leen, Partner at K&L Gates and former director of the Office of Federal Contract Compliance Programs at the U.S. Department of Labor.
Our moderators for today are going to be Mary Ellen Kleiman, Vice President of Legal Affairs and General Counsel at Disability:IN.
And then Adriana Featherstone, Director of Legal Affairs and Assistant General Counsel at Disability:IN.
Now, before I turn it over to our panel, for anyone who cannot see the screen or who is dialed in, I will be running through a PowerPoint slide regarding webinar housekeeping items.
As an attendee, you are in view‑only mode, meaning you can watch the presentation and participate in the moderated Q&A.  You cannot share audio or video.  So, please feel free to submit your questions for our speakers in the Q&A box anytime during the conversation.  They will do their best to address all questions, either throughout or at the end of the webinar.
As always, this webinar is being recorded and you can access all webinar recordings in our corporate partner portal.
ASL and live captioning are both being provided today.  To start viewing the captioning, simply select the CC or closed caption icon in the meeting controls.  Feel free to click and drag the closed captioning box to move its position in the meeting window.  We have also post a StreamText link in the chat.
Our ASL interpreter videos will be spotlighted for the duration of the webinar.  Also feel free to pin those interpreters.
If you need any assistance during the webinar, please feel free to reach out to me directly, either through the Q&A or via email at Emily.M.DisabilityIN.org.  So I will now take down my housekeeping slide and I will hand it over to Mary Ellen to get us started.
>> MARY ELLEN KLEIMAN: Thank you so much, Emily.  I appreciate your help in getting us launched today.  Welcome, everyone.  My name is Mary Ellen Kleiman.  I'm General Counsel with Disability:IN, and it is my pleasure to introduce today's speaker a legal counsel in the field of disability inclusion.  He is a partner at K&L Gates in D.C. in affirmative action compliance area at the firm.
He was a director with the Office of Federal Contract Compliance Programs from 2018 to 2021.  He's a professional lecturer in law at George Washington University where he teaches disability rights law, among other subjects.  He serves as Chair of the Bar Association of D.C.'s Civil and Human Rights Committee.  He's Vice Chair of the D.C. Advisory Committee to the U.S. Commission on Civil Rights and a member of numerous other boards and committee, including Disability:IN D.C. Metro, Disability Belong, Eightfold and the National Leadership Group Advisory Counsel.  
He is also a disability inclusion and accessibility advocate and we are very appreciate of him being here today and look forward to his presentation.  Craig, I will turn it over to you.
>> CRAIG LEEN: Thank you, Mary Ellen.  I hope everyone can hear me fine and it's good to be here today.
It's an honor, frankly, to speak anytime on Disability:IN, definitely one of the leading organizations in the world, disability inclusion and on accessibility. 
When I was at the Department of Labor, we often partnered with Disability:IN, the Office of Disability Employment Policy did, and so did OFCCP.  And it's a real pleasure to be here and it's exciting to see all the hearts and the thumbs up.  Thank you.  I appreciate that and it's nice to have all that support. 
So this is a time, a fraught time, I would say, for ‑‑ a time of concern in the disability community, a time of uncertainty.  That's probably the best way to say it.
All these executive orders that are coming out, the disability community is understandably keeping an eye on that and saying, well, what's happening here for the disability world.  What's going to happen with Section 504 with the ADA, what's the EEOC going to do, are they going to keep enforcing disability law?  What about OFCCP?  They are being reduced in size.  It looks like up to 90%.  Are they going to continue to enforce Section 503 of the Rehabilitation Act.  What about VEVRAA, where there's a significant overlap between veterans inclusion and nondiscrimination and disability inclusion and disability nondiscrimination so what's going to happen with VEVRAA.  What is going to happen more generally with disability?  What about the A in DEI, DEIA for accessibility?  Is the fact that there's this anti‑DEI focus, is that going to impact the A, accessibility?  I think that's something that everyone is asking and looking at.
And that's why there are so many people here today, I think, in part.  And I am going to try to give you some insights on that.  And also alleviate, I hope, some of your concern.
So, let me ‑‑ but I have a number of slides that I'm going to share and I will go through all the main cases and main points that are coming up right now, the executive orders that impact disability, the Office of Personnel Management memo that talks about disability, the Attorney General's memo that talks about disability.  We will go over everything and I have slides that you can have and, obviously, there will be a recording available.
Let me start by saying that today, obviously, I'm speaking for myself.  I don't speak on behalf of the Trump Administration.  I did serve in the first Trump Administration so I have some insights.  And I have, obviously, been engaged.  My practice is representing companies before federal agencies, including previously the Biden Administration and now the Trump Administration.  So, I have a lot of interaction with federal officials.
And I, obviously, keep my ear to the ground and try to find out what's happening.  So I will share those insights with you today and what I have learned.
But I want to make it clear, these are just my own insights and we will have to see where the Administration goes on a lot of these issues.
Having said that, I think I can give you some information that you will want to hear.  So, first, in the area of DEIA, what I have heard is that disability is viewed differently than DEI.  DEI tends to focus on, from the Administration's perspective, on race and gender and seeking to increase employment for women and minorities.  And that's part of what traditionally was OFCCP's affirmative action of practice for federal contractors, executive order 11246.
And when the administration says illegal DEI, they are not referring to equal opportunity efforts to ensure that women and minorities have opportunities to be employed to make sure that you are doing barrier analyses, things like that, adverse impact analyses.  All of those things remain perfectly legal and there are things you should do.
What they mean, in my understanding, is any sort of program that includes an exclusion or a preference or a quota or set-aside based on race or gender.  That's what is principally meant by DEI.
And then also any sort of training program where, which may include training on white privilege or training on any sort of privilege or program which, sort of, targets a particular race or ethnic or gender group:  That's what they mean by DEI ‑‑ pardon me, illegal DEI.
And, you know, under the Muldrow case, which was a case in the Supreme Court fairly recently, the Supreme Court has taken, that was a unanimous decision of the Supreme Court just six months ago, maybe a little bit longer than that, a year ago, a year or year and a half.  
But in the Muldrow case, the Supreme Court said, basically, any treatment of people in employment differently based on race or gender, if it has any adverse impact, such as the ability to participate in a mentorship program or a mid-career executive program or a promotion program or a hiring program.  Any sort of program that favors or excludes based on race or gender is discriminatory, according to the Supreme Court and would be unlawful.
So, if you are asking me what unlawful DEI is, that's what I think they mean.  Now, there is an injunction right now from a federal judge in Maryland telling the Administration, you need to define what illegal DEI is better.  You need to give a definition.  It's anticipated the Attorney General will give a definition.  And I think that will alleviate some concern in the disability community that disability inclusion is part of DEI.  In my view, it's not.  It's not part of illegal DEI.  It's something that's perfectly allowed and legitimate.  The EEOC and OFCCP across republican and democratic administrations have taken the position that you can have disability hiring programs, that you can have Autism@Work programs, neurodiversity in the workplace programs, that you can and must grant appropriate and reasonable accommodations for workers.  All of that remains in place.  That's the law.  You are allowed to do that.  That's not considered a preference or a quota or set aside.  That's not illegal DEI and I believe that you are going to see more guidance from the Administration saying so.
There was an OPM memorandum that was issued to the federal workforce and to federal supervisors saying that legally required accommodations and accessibility are not considered part of DEI or DEIA, illegal DEI or illegal DEIA that those are required by law, allowed, permissible.
Likewise there was guidance provided again by OPM saying there could be affinity, those were allowed as long as the affinity groups were open to anyone and that any group that wanted to have an affinity group to have one.  That includes people with disabilities, they can continue to have affinity works, neurodiversity in the workplace groups, all of those are allowed, too,.
Also all your antidiscrimination efforts are allowed and even required even under the executive orders.  The administration is going to be asking contractor and grant recipients to say to agree they are in compliance with federal antidiscrimination law.  It includes Title VII, so no discrimination based on race or gender, and that's not only white employees or men.  That's also minorities and women, traditional discrimination, the most common form of discrimination, discrimination against minorities and women, that's still illegal and, in fact, if you are allowing that at your company or if you have a lot of complaints, maybe to the EEOC that indicate that you have a workplace that is not compliant with federal antidiscrimination law and you certify that you are, you may have an issue under the False Claims Act.  You may be prosecuted against.  And as far as I understand, the EEOC continues to prosecute cases based on traditional discrimination against women and minorities.
The difference is that they are also going to be prioritizing discrimination against non‑minorities and men.  So, it's going to be discrimination against any group.  But that continues to be a focus of antidiscrimination law.
One other thing is when you certify that you are in compliance with federal antidiscrimination law, that includes the ADA and Section 503.  Those are parts of federal antidiscrimination law.  You need to continue to have a compliance program if you are going to remain a federal contractor or federal grant recipient.
And now I should say right at this moment, those certifications are blocked by a judge in Maryland, a federal judge who is saying that the federal government can't ask for those certifications and has also indicated that that applies to every department and agency at the federal government.  But at the same time, I have heard that companies are still being asked to certify.  And companies are having to make the decision, do they want to get involved in the litigation.  Do they want to let the parties or the attorneys and the litigation know or do they want to certify voluntarily?  What do they want to do?  For something like that, should you talk to counsel.
At least at this moment, you shouldn't be being asked those questions but a lot of companies are still being asked.  You have to make a strategic decision as to what is best and you need to talk with counsel in doing that.
So, I wanted to give that general overview.  One other point I wanted to mention.  Just to recap, I don't believe that disability, VEVRAA, veterans inclusion, disability inclusion, I don't believe that those are included within illegal DEI, in quotes.
Likewise, I don't believe accessibility, when accessibility is standing alone as a concept, that that is included within illegal DEI, even though the A is part of DEIA.  I think when you separate it out from the acronym, accessibility what we are seeing from the federal government, that's still allowed, that's still required.  And in fact you may have to certify your compliance with federal antidiscrimination law.
The other point I wanted to mention and we are going to get to this in the slides is section 504 of the Rehabilitation Act which applies to federal fund recipients.  It's often used in the schooling area.  So, Section 504 plans.  Similar to IEPs but section 504 often relates to physical access requirement or other access requirements when it doesn't involve intellectual disability or developmental disability, which tend to be covered by the IDEA and IEP.  So Section 504 plans.
There's a case, Texas v. Becerra, which I'm going to get to in the slides, but I want to give you a statement here that there's concern in the disability community that will the Trump Administration support Section 504.  Or will they agree with the republican attorney generals from a number of states who are arguing that 504 may be unconstitutional.
First of all, there's a lot of case law saying that 504 is constitutional.  And, in fact, the same case law that supports 504 would support Title VI of the Civil Rights Act, which is being used right now against a number of universities.  So, related to combating antisemitism.  
So, the Administration does enforce the Spending Clause Power.  They are enforcing laws related to the Spending Clause Power.  So my sense is that they will defend Section 504.  But even more than that, the Department of Education has just brought a ‑‑ I'm on the D.C. Advisory Committee to the U.S. Commission on Civil Rights.  I'm the vice chair.  And in that role, we did a review of the D.C. public school system, particularly their IEP program under the IDEA but also to an extent Section 504, their Section 504 program.
And our committee made a number of recommendations and findings.  Those findings included that the D.C. school system relies too much on due process complaints in enforcing these laws.  So, basically, a sue‑and‑settle concern, that you are invited to sue D.C. and then D.C. settles.  
And, in fact, this happened to me and my daughter.  I had ‑‑ my daughter was in a program at her boundary school for a special education program, it was inadequate, clearly inadequate for her.  I went to a school representative, who did special education and asked that she be move to an adequate program.  And we had a few ideas for that.  And I was told that to get my daughter into that program, I needed to sue the school district.  And then they would settle with me.
I remember being concerned about that statement.  Immediately, as a civil rights advocate because that's a significant barrier.  My daughter definitely needed this.  And yet I was invited to sue.  And you know what?  As a lawyer, I could have sued.  And as someone who is in an socioeconomic class where I could afford a lawyer, I could even hire a lawyer to sue if I needed to.
I didn't sue.  I was able to advocate and get her into that program that she needed to be in.  But if I had to, I would have sued because I'm going to do what's best for my daughter, as everyone would.
But it remained with me for a long time because I was like, well what about people who can't afford a lawsuit, can't afford a lawyer, the scenario where you don't have contingency fees typically.
It's expensive.  And it's a barrier and a lot of people don't want to be in a fight with the school system.  They want to get an outcome that's going to help their kid.
So, when I was the vice chair, I raised this topic with the committee and they chose it for their topic.  So, we did this review for a couple of years.  We made a number of findings.  Why am I telling you all this?  Because it does relate to my topic today.
So, we made all these findings.  We made a number of recommendations about fully funding the IDEA, fully funding special education.  We issued this report.  And you know what just happened?  The Department of Education, which I know is being talked about as being limited, there's been a big layoff, there's been discussion about maybe it will be eliminated as a department.
But at the same time all that was happening, the Department of Education brought a Section 504 investigation and the ADA, citing Section 504 and the ADA in the Trump Administration against D.C. public schools.  And D.C. public schools is fully cooperating and that's great.  And hopefully it will improve special education in D.C. public schools.
But it was notable that the first significant investigation, even announced before the ones based on Title VI that was just announced to the 60 universities, which also is based on Title ‑‑ that's based on Title VI.  This was based on, the one on DPS was based Section 504.  If you ask me and what I have heard from the administration is they are going to include disability as one of their enforcement priorities, along with their anti‑DEI focus, along with combating antisemitism, along with disability and veterans.
There is going to be a focus.  It's different than in a democratic administration, different focuses, but they will include a focus on disability and veterans.  And those will be a priority.  That's what I have heard.  I want to let everyone know that.
I believe that the Administration will defend Section 504, will bring Section 504 actions, they will definitely defend Title VI and bring Title VI actions because they are bringing more than ever before, from what I can tell, or at least they are threatening to bring more of them than ever before.
So, I would sense that all of that is going to be continued, and I hope that that alleviates some of your concern.
Now, let me get to the slides and we will get to the questions.  I am going to stop speaking at about 1:45.  And then we are going to go through these questions in a moderated discussion.  Let me go through the slides, though.  I'm going to share my screen.  Here we go.  And here we are.
Okay.  You should be able to see my screen.  So, the first slide is on the Rehabilitation Act and VEVRAA.  And some of this recaps a little bit of what I said.  But you can also now have it on a slide.  Enforcement priorities of the Trump Administration through the EEOC, Equal Employment Opportunity Commission, DOJ, Department of Justice, and DOL, Department of Labor are likely to include eliminating in quotes illegal DEI under executive order 14173, that was the executive order focused on DEI and employment that also eliminated executive order 11246, which was the OFCCP executive order.
So, the enforcement priorities are likely to include eliminating illegal DEI, promoting religious nondiscrimination and accommodations, for example, combating antisemitism, disability inclusion and accommodations and veterans hiring and nondiscrimination.  That's what I'm hearing from the Trump Administration, that's what I'm seeing.
Second, veterans preference was specifically carved out from the DEI executive orders.  So that's an occasion that veterans' hiring programs are safe and will be continued.  Some of those veterans' hiring programs relate to disabled veterans.  So it touches on disability.
Also there was an OPM memo carved out, an OPM, Office of Personnel Management, memo that was issued for the whole federal workforce that carved out accessibility and accommodations required by law for the federal workforce from the DEI executive orders that's a good memo to look at.
And finally, as I mentioned, the U.S. Department of Education just initiated an investigation under Section 504 of the Rehabilitation Act and the ADA, the Americans with Disabilities Act, of D.C. public schools relating to access to special education and related transportation services, for example.  My understanding is there will be more Section 504 claims brought.
Next slide.  Texas v. Becerra, that is the case that has been brought by attorneys in Texas, Alaska, Alabama, Arkansas, Florida, Georgia, Indiana, Iowa, Kansas, Louisiana, Missouri, Montana, Nebraska, South Carolina, South Dakota, Utah, and West Virginia, related to a Biden‑era regulation that added gender dysphoria to the definition of disability.
I teach disability rights law, and I will take a moment to say that gender dysphoria is in the DMS5 for psychiatrists and psychologists and is considered a disability.
As you may know, ADA, the Americans with Disabilities Act, has an exclusion for gender identity disorder.  It's not considered to be a disability by law.  But gender dysphoria is.  Now, I do want to make a note here that many in the LGBTQ+ community, many, I would say most do not believe that being transgender is a disability.  They believe that that's part of identity and not a disability.
However, gender dysphoria relates to the condition where someone who has a sex assigned at birth of whatever it may be, male or female, believes that that is not their right gender and it's causing an emotional and psychological, it's causing them stress and anxiety.  That is a disability and that is something that requires treatment or at least a person is entitled to treatment and an accommodation related to it.  Sometimes that treatment may include gender affirming care and may lead to a transition for the person.  And as mentioned before, someone who is transgender who has transitioned may no longer have gender dysphoria because now their gender identity reflects how they are presenting themselves to the world and it removes the anxiety.  Anyway, I'm not an expert on gender dysphoria, I'm not a doctor but I do teach disability rights law.  So I wanted to know that the issue of whether gender dysphoria will be treated as a disability for purposes of HHS regulations is a legal issue that's distinct from whether Section 504 is constitutional or not.
So, it's very possible based on the Trump Administration's position that they are taking that there are only two genders, only two sexes, and that they don't recognize gender affirming care or being transgender and they consider that's part of what they say in quotes is gender ideology and there's an executive order on this issue, which has been partially blocked related to gender affirming care by a court.  That issue, that political issue, that legal issue is going to be worked out in the courts and is going to be worked out politically.  The Trump Administration may decide to retract these regulations.  And that could happen.
And a future democratic administration may put them back.  And people who have gender dysphoria, regardless of the regulations may say under the ADA and under Section 504 that they have a disability and they are entitled to an accommodation.  And you should talk to your attorney because this is a fraught area with a lot of disagreement.  But likely your attorney will tell you to accommodate that person and to treat it as a disability because gender dysphoria is in the DMS5, as I mentioned.
Okay.  So, that's the main issue in the case.  There's a secondary issue, though, which is impacting the entire disability community.  The lawsuit included multiple remedies, including declaring Section 504 of the Rehabilitation Act unconstitutional.  It was just like put in there, in the remedies.  Sometimes attorneys do that.  They put every remedy that could help them win the case.
But that remedy caused a significant issue, because for the disability community, Section 504 predates the Americans with Disabilities Act.  Section 504 has been federal disability law for decades and it's something that also relates to our students, our children who have Section 504 plans, any government, state, local, federal programs, you know, they typically have to comply with Section 504.  They may or may not have to comply with the ADA, depending on what type of program it is.  Some state programs, basically, are complying with Section 504.
So, having that be constitutional is really important.  And you know what?  There really is no dispute as to its constitutionality.  It's been well said that Section 504 has been constitutional for decades as well.
There were some cases that went up to the Supreme Court and the appellate courts in the '70s, '80s, about the ADA, about the rehabilitation ‑‑ well, pardon me, about the Rehabilitation Act and in the '90s and 2000s about the ADA and the Rehabilitation Act.  There is case, well settled law that 504 is based on the spending clause, that if you accept money from the federal government, you are agreeing to not discriminate based on disability.  It's a very sound area of constitutional law.
So, the fact that this was included is causing a lot of stress, anxiety, concern in the disability community.  Does this mean that the republican attorney generals are working with the Trump Administration or coordinating with them in some way and the Trump Administration seems to think that 504 is not constitutional and they are not going to enforce it?
My understanding is no, none of that is true.  The Trump Administration is enforcing 504.  The Trump Administration will defend 504 in this lawsuit.  Right now the lawsuit is stayed.  And the states are trying to determine, there's been a lot of pushback by the disability community to all of these attorney generals, complaints made, calls made saying, why are you going after 504?  And it's been understood, it's been said that some of these states may no longer participate in the lawsuit.  Some of them may withdraw.  They may end up withdrawing the 504 part of the lawsuit, challenging its constitutionality.  That hasn't happened as of this date.  But there's been a lot of pushback.  There's a lot of disability organizations getting involved in this lawsuit now because of 504.  It's anticipated that the Trump Administration will defend the constitutionality of 504 and other statutory provisions that are based on the spending clause like Title VI.
Also to resolve this case, the court likely does not need to reach the constitutional issue.  So even though I would monitor this case as a disability advocate, as someone interested in disability, I would not be overly worried.  I would still be involved and I would continue to advocate to the states, what are you doing?  Why are you bringing up 504?  Why are you challenging that.  I would continue to do that.  That advocacy is important and it's helped to lead to the point that maybe they will withdraw that complaint.
I would also with this group on the call today, the chances of 504 being found unconstitutional are very slim.  That's what I would say.  And the chance that the Trump Administration would not defend 504, I think is also unlikely.  
Next thing.  One thing that Trump Administration did do was revoke 11246.  The protected classes under 11246 are race, color, sex, sexual orientation, gender identity, national religion and origin.  And there was a paid transparency principle in 11246.  That has been revoked.  There is a 90‑day window where if you have an Affirmative Action program based on EO11246, you can continue to do your action programs for that 90 days.  That 90 days is coming up pretty soon because this executive order was issued January 21st.  So, we are talking about April.  
But I would get those finished within the window if you are doing them.  You are not required to do them anymore.  The Labor Department is not enforcing 11246 anymore.  There's an order that says they are not.
If you do these going forward, I would do them under privilege as well, because the OFCCP has indicated that they are not going to be asking for your EO11246 Affirmative Action programs.
Also, I would not include placement goals anymore.  This is just general practical advice.  You should talk to your lawyer about legal advice as to exactly how to comply.  But I wouldn't do placement goals because it's too easy for those to be called a quota.  I would still continue to assess your workforce for underrepresentation of women and minorities or other groups and where you have underrepresentation, I would still look to see if there's a barrier or if there's adverse impact or discrimination occurring.  That's part of certifying that you are in compliance with antidiscrimination law, with the uniform guidelines.
But I wouldn't set placement goals like we are going to seek to have 40% women in this job by this date, because it's too similar now to a quota, since there's no longer these regulations that are going to be providing you a Safe Harbor.  So that would be ‑‑ but I would still continue to look at whether women are underrepresented compared to availability and continue to try to increase representation through outreach and recruitment but, obviously, not through a preference or quota.
Consider not completing your OE11246 programs if you are not started yet or if it will take you outside the 90‑day window because there will likely be enforcement in this area and it may be that the Trump Administration views your efforts outside the window as violating the anti‑DEI executive order.  So you got to be careful.  Talk to counsel.
Some of you will have state or local affirmative action program obligations like in California or in Ohio or in Minnesota.  Take a look at that, particularly if you are a state contractor or local contractor, and figure out how to align your federal obligations with your state obligations, talk to counsel about that.
There is an argument that you should stop asking for race and gender information from applicants.  So, I have been asked about what's going to happen to the EO1 report where organizations which have at least 100 employees or if you are a federal contractor, at least 50 employees, where you have to, basically, report your race and gender of your employees each year to the EEOC.
So, you should still continue to ask for your employees' race and gender information.  But applicants are not in the EO1 and now you don't have the cover of the affirmative action program.  If you have an employment test, like if you have them take a written aptitude test or some other test, what you have to assess for adverse impact, that would be a reason to ask for race and gender to see if there's adverse impact under the uniform guidelines.
If you have a voluntary affirmative action program and you qualify for one, you have a manifest imbalance in your workforce, that might be a reason to ask.  But I would be much more careful about asking now because you don't have the cover of the regulations and you would check with counsel about that.
Now, for the EO1, I have heard there's been speculation that the EEOC will not continue the EO1.  There's been nothing put on the website about EO1 reporting this year.  Next year there would have to be an information collection done again, there would have to be an approval from EMB as to the EO1.  It does run counter to these DEI executive orders.  But it's still possible and right now it's still the law, so I would continue to ask for that information from employees.
Of course, it's voluntary.  Always remember it's voluntary.  Expect a closure letter from any investigations you have going on or audits.
No Contractor Portal Certification as to EO11246.  You may still have to do it for 503 and VEVRAA.  Why don't we move to that.  Section 503, this remains the law.  This is not going anywhere.  It's very popular in congress, 503.  I would often have to meet with democratic and republican members of congress and they all support 503.  It's a popular program.  And by the way the administration said they are going to continue with 503.  They have put that in several documents now.  That is probably likely they are going to support 502 because both are based on federal funding.  503 being a federal funding through a contract.  504 federal funding through a grant.  They are likely to both be defended.
So, you need to continue requesting voluntary self‑identification information of applicants, pre-offer, post-offer and when they become an employee.  And then every several years thereafter you need to continue doing that.  You want to have a higher rate so you want to try to meet that 7% utilization rate.  You want to do self‑identification campaigns.  You absolutely should continue doing that.
Now, there's some speculation OFCCP may be sunsetted as an agency.  Right now, that's not the current position of the administration.  The current position of the administration is it's going to be reduced in size to about 10%, there may be four regional offices instead of six.  There will be about 50 employees.  And they are going to enforce 503 and VEVRAA and that's all they are going to enforce.  That's the current thinking.  That means that they will probably do a lot of desk audits, probably less on site reviews.  A lot of desk audits or certifications related to 503 and VEVRAA.  But I would absolutely ‑‑ that's going to be the sole focus of OFCCP unless they continue to have an anti‑DEI focus which is possible, but right now that's the DOJ, the Justice Department and OAC.  I would expect OAC to be only focused on 503 and VEVRAA.
If OFCCP doesn't continue, my understanding is these powers of 503 and VEVRAA have going to be given to the office of employment policy and vets, the Department of Labor they are going to enforce it.  These are going to be enforced.
Keith Sonderling, who is now a senior advisor to the secretary, but the nominee to the Deputy Secretary of Labor, I went to his confirmation hearing.  He stated strongly that protection of disability rights remains a priority of the Department of Labor.  I know Keith well.  He's a dear friend of mine.  He cares deeply about these issues.  
Lori Chavez‑DeRemer, now secretary, who was just confirmed yesterday, she is strongly ‑‑ I met with her.  She is strongly committed to disability rights.  That's part of who she is.  That's part of her views.  She is ‑‑ I believe her daughter teaches in the special education area.  She is someone that cares deeply about disability.  So does Keith, soon to be deputy secretary.  He will probably be confirmed today.  The vote is at 5:15.  Those two are friends of the disability community.  Keith I know from years of working with him, he cares a lot about this.
So, a strong likelihood that 503 will continue to remain a focus of the administration.  Familiarize your compliance team with 503 focus review materials.  Seek to adopt best practices.  Interact with Disability:IN, which has resources in this area about 503 compliance.  Do the best practices.  Look at the Job Accommodation Network.  Look at Office of Disability Employment Policy.  Look at the veterans' office, look at EARN, JAN, PEAT, all the different resources provided, adopt best practices.
And you probably will, I would say more likely than not still have to do Contractor Portal Certification as to 503 and VEVRAA.  VEVRAA, continue your VEVRAA affirmative action programs.  I put consider renaming not VEVRAA 503, you may want to call them nondiscrimination programs because there has been a pushback in affirmative action.  I would call them AAPs which is the acronym or nondiscrimination programs.  But talk to counsel about that if you need to.  We will probably get more guidance from the department now that there's a secretary and soon to be deputy secretary where they will tell you what to do in this area.  Right now you still got to do the affirmative action requirements, all the requirements of 503 and VEVRAA.  It may be worth waiting a couple of weeks to see if there's additional information provided.  But I wouldn't wait too long because you're under a current obligation to do these.  And even though there's a stay right now by the secretary, the secretary ‑‑ the former secretary, the career official who was the secretary while we were waiting for secretary Chavez‑DeRemer to be confirmed, issued an order to abstain any enforcement of 503 and VEVRAA, but saying those remain obligations.  So, you are going to probably see a program rolled out in the next couple of weeks as to what they are going to do.
My understanding is they are not going to amend the 503 and VEVRAA regulations.  That's what I'm hearing.  That you are probably still going to have to comply with all of them. 
Now might be a good time if you have been waiting to start the 503 and VEVRAA APs.  I wouldn't wait too much long, now there's a secretary.  We will probably see quickly what she is going to do.
If OFCCP continues, expect VEVRAA to become a primary focus with more audits, likely to be Focused Reviews.  VEVRAA and 503 Focused Reviews.  Familiarize your compliance team with VEVRAA materials, seek to adopt best practices.  Look to VETS at this time.  Look to Disability:IN, who also advises on VEVRAA compliance. 
Consider parting in the VETS Medallion Program, which is a veterans hiring program.  And there's a potential Contractor Portal Certification as to VEVRAA as well.  So I would continue compliance with VEVRAA.
Nondiscrimination programs.  Think about adopting a nondiscrimination program in the EO11246:  Race, gender, national origin, religion.  Make sure you're not discriminating on those grounds.  Now, that means you're not going to do affirmative action.  You're not going to be seeking to increase representation throughout reach and recruitment in the way that you did before.  Although as mentioned that's still something you can do if you're doing it in a way that's lawful without any placement goals or without anything that could be viewed as a preference or a quota.  You should still continue considering to do those programs but you probably should do a nondiscrimination program that includes a pay equity component, looking to see if there's pay discrimination.  Using regression analysis and statistics.  Making sure that everyone is being trained on nondiscrimination and employment, nonharassment, anti‑harassment in employment, that you are combating that, obviously combating antisemitism, Islamophobia, antidiscrimination bias, there's an executive order on that, too.
True, any religious bias you should be looking at, any bias at all based on a protected class.  Unconscious bias training still a good training to do.  I would still do that.  Have a nondiscrimination program so that when you are required to certify, which probably will happen at some point, some sort of certification, and like I said, the federal government has been asking for these certifications anyway, notwithstanding the injunction, it looks like.
If you do make the certification, you want to say that you have looked at this, that you have prepared an internal memo showing your efforts to comply with the executive orders, that you have done an antidiscrimination program because you are going to be certifying under the False Claims Act.  And you are going to be agreeing that you're not discriminating and that can come with significant liability.  Trouble damages, loss of contracts.  You want to make sure down the line if they come back, we still think you have a DEI program.  You will say yeah, we have a DEI program, we decided to keep the name, if that's what you do, if you decide to keep the name.  But there's no preferences or quotas, we looked and it complies with antifederal antidiscrimination law and we have a program to prove it.  Okay, we are going to move on to someone else.
We renamed it as now an accessibility program or inclusion program.  We don't have any components that are discriminatory so we made the certification.  That's why nondiscrimination program is helpful.
Lastly, future of OFCCP.  OFCCP's future is uncertain.  That's tough for me to say because I'm a former director, I love the agency.  I enjoyed being the agency so much.  I have a lot of colleagues and friends, many of whom are losing their positions.  They are looking for other positions.  But, you know, I have to be pragmatic and the point is, what's most important is to preserve the parts of what OFCCP did for this organization, for Disability:IN, for all of you, preserve the 503 and VEVRAA components and make sure that there is not discrimination as to any protected class.  That part needs to continue.  There's an acting secretary's order that has frozen OFCCP activities for the time being.  Now that the secretary is in place, we are likely to see an update to that soon.
Acting OFCCP director Michael Schloss, who is someone I know, well respected career officials for many years.  He's now in a political role.  Long time DOL civil servant in EBSA who retired.  EBSA is the agency that do pensions and retirement plans and healthcare plans for employers.  He's joined the administration as political appointee.  He knows DOL well, well respected by both political and staff at the apartment.
Alt maximum OFCCP may have Section 503 and VEVRAA authority.  As well as authority to enforce Title VI and no unlawful DEI requirements.
It's also possible that OFCCP authority will be redelegated among the Office of Disability Employment Policy, the veterans office, the equal opportunity commission along with the Justice Department as to the False Claims Act.  VEVRAA and 503 will remain, both are long standing, popular statutes in congress.  That finishes my slides and my presentation.
It's an honor to be here today.  I'm open to questions.  I'm going to turn it over to the moderator.  Looking forward to answering them.
>> MARY ELLEN KLEIMAN: Thank you so much, Craig, that was such helpful information and insight that you offered for all of us today.
We do have quite a few questions in the chat.  Unfortunately I know we are going to be limited on time so we are going to pick out a few here.  I will go first.
One of the attendees is noting that we can access and identify inequalities in our sourcing program, but they are concerned with the position that the Administration has taken that they are not going to be able to do that anymore for disadvantaged groups such as those with disabilities.
What is your recommendation for supplier diversity goals and targets?  The concern being that without such things, without this flexibility in these programs, that the work will end.
>> CRAIG LEEN: Absolutely.  That's a great question.  For supplier diversity.  There has been a change in the law and a change in administration position.  So, the law used to be, like under the Section 8A program for the Small Business Administration, minority business, women owned business set‑asides, things like that, that you could presume economic and social disadvantage qualifying you for the program based on being a minority‑owned business or a women‑owned business or disability‑owned business or one of the other areas.
You can no longer presume social and economic disadvantage based on race or gender.  You have to show social and economic disadvantage.  That you could show a history of discrimination against your organization.  You could show that you don't have the same access to funds.  You could show socioeconomic disadvantage.  So, all of that remains there.  A lot of organizations are still going to be able to show that.  And then you could, if you are using the SBA program you could still that program as long as you are complying.
If you have a Supplier Diversity Program that's outside of that, probably the safest is to focus on disability in veterans.  Those are the two areas where you still have affirmative action programs.  Those are the two areas where being not disabled or not a veteran is not considered a protected class.  So you are not discriminating against anybody.  You are helping people with disabilities.  You are helping veterans.  You are making sure they have an opportunity.  That's not considered discrimination.  There's really no way to sue on that.
Now, one other thing I should say is there's statute 42USC1981, which has been used in the contracting space to say that any discrimination based on race is illegal and came up in the Fearless Fund case, which I don't have time to talk about today, but it's a big case in this area, look it up.
But that only applies to race.  So, if you are going to be doing supplier programs based on gender, there's probably more leeway to do that.  Although, you got to be very careful because I do agree, the Administration's view is, any sort of supplier diversity based on race or gender without a showing of social and economic disadvantage would be illegal under their view.  
But in terms of 42USC1981, gender is not part of 42USC1981, nor is disability or veterans status, but disability and veterans' status, as I mentioned before, that doesn't involve any alleged or potentially viewed discrimination because people with disabilities, people without disabilities are not considered protected class nor are nonveterans.
Those are the safest.  I would continue those programs, supplier diversity based on veterans.
>> MARY ELLEN KLEIMAN: Thank you.  Adriana, I will turn it over to you for the next question.
>> ADRIANA FEATHERSTONE: Thanks again, Craig, excellent presentation.  One of our attendees is asking a question noting that if they are part of a global company, how exactly would they balance U.S. legal requirements with other countries requirements as applied to your presentation?
>> CRAIG LEEN: That's a great question.  So, for years you could do more in the United States if you are a federal contractor because of EO11246, 503 VEVRAA, all of the minority owned business, women‑owned business set‑asides.  That's changed.  Now in some countries you can do more.  Some other countries.  Some countries have even targets for women, for example, or things like that.
So, you have to be careful, because they are going to be looking at your website.  So there's two ways you could get in trouble with the Administration or with the Department of Justice or EEOC.  One is because they are doing reviews and investigations right now.  They have said they are, I would believe them.  They are looking at your websites.  If they see DEI, they are using word searches, they are going to look at what does that mean DEI.  DEI itself I have a feeling from their perspective, they would rather you not say DEI.  But they can't ‑‑ you have a First Amendment right to a DEI if you want to.
So, really what they are looking for is illegal DEI which is DEI that has preferences, quotas or exclusions.  So, you should look at your website and if you have any programs that are exclusive to women or minorities, you should open them up.  If your affinity groups are not open to allies, you should open them up.
And you should make that clear on your website.  You should include a disclaimer on your website if you have a DEI program or something similar that says that all of our programs are open to all employees regardless of race, gender or other protected class, we don't have preferences or exclusions.  Something like that.
And that should be fine.  That should be sufficient.  There were some Ed Blum brought in his group and he was part of students for fair admissions, he sued several law firms.  Typically when the law firm agreed to not make any of their programs exclusive, he dismissed the case.  And America first legal, Stephen Miller, before he was deputy chief of staff led that organization.  He brought a couple of OFCCP complaints and they were against airlines, when they agreed to ‑‑ they dropped the case or they agreed.  They reached a settlement where they opened up their programs or removed goes that could be viewed as quotas or preference.  But they did things like that, different groups.
AFL right now has a letter to OFCCP asking them to open up another 10 or 12 investigations, which maybe a sign that OFCCP will have the anti‑DEI authority, too.  I don't know.  We will see.  But and when I say anti‑DEI authority you may say well would that be a good thing?  The point is, if they have anti‑DEI authority for the perspectives of this organization and civil rights organizations, if they have anti‑DEI authority means they have authority to enforce as to discrimination based on race and gender.
So, yes, it comes with discrimination against non‑minorities and men but it also includes discrimination against minorities and women.  So, it means they keep some of their 11246 authority in a different way.  Yeah, that probably would be a lot of people that want to see OFCCP survive were pleased to see that AFL letter even if they may not agree with the AFL letter because it indicates that OFCCP may have more authority than only in 503 and VEVRAA.
>> ADRIANA FEATHERSTONE: Craig, that's very helpful.  I'm going to turn it over to you, Mary Ellen.  I know we have about five minutes left.
>> MARY ELLEN KLEIMAN: And I want to make sure we get at least one more question in, especially as it relates to focuses' engagement with Disability:IN because someone was wondering whether or not there might be some risk to continuing partnerships with nonprofit organizations as outreach partners whose mission is based on a preference for a certain race or gender or other group.
>> CRAIG LEEN: Well, I would absolutely continue your involvement with Disability:IN, any disability group, any veterans group.  Like I mentioned before, those are not the target of the administration as far as I know.  Those can only help you in complying with 503 and VEVRAA.  Those organizations also I know Disability:IN has a lot of studies showing disability inclusive workplaces with better workplaces, increased productivity.  There's a strong legal case to continue interaction with Disability:IN, with other disability and veterans organizations.
As to civil rights organizations more generally, yeah, as long as anyone who wants to can be part of, for example, the Hispanic national Bar Association and you don't have to be Hispanic to be a member from your organization, you can ‑‑ you're allowing anyone who wants to, I'm a member of the HMBA, my firm supports that.  I'm not Hispanic personally.  My wife is Cuban.  My kids are half Cuban.  So, it's important to me to be part of that community.  And I am an ally.  I go.  I am a member.  That's all going to be fine.
Supporting HBCUs that's a good thing to do.  You should continue doing that.
All of those things, but what you shouldn't do is just make anything exclusive, anything exclusive or preference in the sense that where you are tying it to race or gender.  Doing outreach and being involved with women's organizations that are seeking to make the workplace more accessible and more equal for women, that's a good thing.  Everyone should support that.  Men included.  And as long as you are including men, they can support that, too, you should continue to do that, in my view.
>> MARY ELLEN KLEIMAN: Thank you, Craig.  Adriana, I think we might have time for one more question.
>> ADRIANA FEATHERSTONE: Sure.  Craig, earlier you had mentioned that you recommended against placement goals as they are too easy to be viewed as quotas.  So, just wondering, does this recommendation also apply to or a recommendation against placement goals also apply to people with disabilities as well?
>> CRAIG LEEN: No.  So, the only reason I say that you shouldn't have placement goals is because traditionally if you had placement goals it meant you had an firm 5:00 action program, you did an availability analysis, representation analysis, you determined there were two standard deviation underrepresentation and you set a goal based on availability.
Well, all those regulations are no longer going to be in effect.  So, now if you went through that whole process as part of a voluntary affirmative action program and you had a manifest imbalance in your workforce, there's case law that says you can still do that.  And if you are going to set a goal it should be based on an availability analysis.
What I'm saying is because federal contractors no longer have that obligation, you would be doing it voluntary which means it takes on more risk.  To the extent that the Administration says well you have a placement goal, how are you going about achieving it?  And any one of your hiring managers says, well, all things being equal, I hire the person ‑‑ I hire the person who would help us meet the placement goal, boom, you have a preference and or you have a motivating factor which violates Title VII.
Andrea Lucas the chair of the EEOC has said they are going to be focused on that.  If you provide incentives like if you give bonuses or you ‑‑ part of performance review is based on meeting DEI goals and one of those goals is a placement goal, the view of the EEOC right now through their chair, through the acting chair is that that is a preference because you have a financial incentive to meet the placement goal.
I would be careful about placement goals for that reason.
Now, as to utilization rate, that's required by law, one.  Two, it's way below availability.  There's much more than 7% of people with disabilities in the workplace.  You're not going to be discriminating against people without disabilities.
Third, you can't discriminate against people without disabilities because that's not a protected class.
So, you absolutely should continue to meet the ‑‑ you should try to meet the 7% utilization.
>> ADRIANA FEATHERSTONE: Thank you.
>> MARY ELLEN KLEIMAN: Fantastic.  Thank you so much, Craig, for this really informational just jam packed webinar.  We are so thankful for you coming and sharing your thoughts and prospective and your ear to the ground reports and experience with us.
And what I'm going to do now is turn it over to Emily, who is going to do the final wrap.  And thank everyone for joining us today.
>> CRAIG LEEN: Thank you so much.  It was a pleasure to speak today.  And before you do the final wrap, I just want ‑‑ I have to go now to another presentation.  But I just ‑‑ Disability:IN, you kept asking me, please work with Disability:IN.  It's such an outstanding organization.  And having this presentation today was wonderful.  Hundreds and hundreds of ‑‑ it was how many people?  Like 600, 700?  I saw at least 400 people online and many more people will see it after.  Please send it around.  Let people see this, because they absolutely should be working with Disability:IN.  Thank you, everybody.
>> MARY ELLEN KLEIMAN: Thank you, Craig.
>> EMILY McDONALD: Thanks, Craig.  Yes, a huge think to Mary Ellen, to Adriana and, of course, Craig for sharing your knowledge and expertise.  We greatly appreciate your time and willingness to be on today's webinar.
A special thanks to our ASL interpreters and our captioner.  And a big thank you to our audience, just like what Craig was saying.  Thank you so much for joining us today.  
In the chat, you will find a link where you can provide feedback on today's session and recommend topics for future webinars.  On the screen we have information for a few of our upcoming webinars.  The first is "Disability Etiquette and Inclusion in the LATAM Workplace," that's happening on March 19th.
And the second is "Rising Tides:  Optimizing Workplace Accommodations to Enhance Employee Experience" on April 16th.
You can scan those QR codes on the screen to be directed to the registration pages or you can click the links that I have also dropped into the chat.  As always, please visit the Disability:IN partner portal for the complete webinar schedule and to view all of the replays.
And with that, thank you once again for joining us today.  And we hope you have a wonderful rest of your day.  Thank you, everyone. 
>> MARY ELLEN KLEIMAN: Thank you.  Bye‑bye.
(Session was concluded at 2:01 p.m. EST) 
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